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2011 Title V Seminar

WatchingWatching
1.1. Court Challenges to GHG regulationCourt Challenges to GHG regulation

2.2. Legislative Action to undo/delay Tailoring Rule (is Cap & Legislative Action to undo/delay Tailoring Rule (is Cap & 
Trade dead??)Trade dead??)

3.3. Administrative Branch Administrative Branch -- USEPAUSEPA
GHG NSPS, Settlement Agreements to Address GHG Emissions From GHG NSPS, Settlement Agreements to Address GHG Emissions From 
Electric Generating Units and Refineries, Regulation of stationary Electric Generating Units and Refineries, Regulation of stationary 
sources under Section 111(d) of CAA.sources under Section 111(d) of CAA.

--Agreements between some States + DC + NY City + Environmental Agreements between some States + DC + NY City + Environmental 
groups and USEPA.groups and USEPA.
--Propose Propose regsregs by Dec. 2011, Finalize by Nov. 2012.by Dec. 2011, Finalize by Nov. 2012.
--The NSPS is for existing sources but also requires regulation of The NSPS is for existing sources but also requires regulation of 
existing sources.existing sources.
--Inherent in the NSPS are “emissions guidelines” that require States Inherent in the NSPS are “emissions guidelines” that require States 
to adopt regulations for existing sources.to adopt regulations for existing sources.

•• Problematic Problematic –– Illinois would need to adopt rules for existing sources Illinois would need to adopt rules for existing sources ––
but no known feasible controls for CO2 exist.but no known feasible controls for CO2 exist.
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Greenhouse Gas Regulation and 
Permitting

Air and Waste Management Association 
2011 Air Quality Management Conference2011 Air Quality Management Conference

November 3, 2011

Richard Angelbeck
EPA Region 5

Overview

• GHG Reporting
• NSPS for Power Plants and Refineries

EPA Guidance on GHGs• EPA Guidance on GHGs
• GHG Tailoring Rule
• GHG BACT
• Questions
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GHG Mandatory Reporting Rule (MMR)

• The purpose of the rule is to get a better 
understanding of GHG emissions (on a industry-g ( y
specific basis) to inform future policy decisions

• GHG MRR is not delegated to states
• Link to the rule: 

http://www.epa.gov/climatechange/emissions/ghgrulemaking.html
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What does the GHG MRR require?

• Requires facilities to monitor, record and 
report their GHG emissions to EPA on a 

l b iyearly basis
– Does not require GHG emission reductions
– GHGs covered: CO2, CH4, N20, fluorinated GHGs

• Report as tons of each gas and tons of CO2e

– Monitoring began at the start of 2010
– First reports were due September 30, 2011 (initially 

was March 31, 2011, but was delayed)
4

Who is covered by the rule?

• About 10,000 facilities are expected to fall under the 
rule
– 85% of all GHG emissions 

– 3 groups:
• “All-in” source categories
• Threshold source categories

– Facilities that emit GHGs equivalent to 25,000 metric tons 
CO2e or more

– Suppliers/distributors of more than 25,000 tons per year of 
GHGs

• Sources with stationary fuel combustion sources that emit GHGs 
equivalent to 25,000 metric tons CO2e or more aggregated
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Breakdown of Sources
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“All-in” Source Categories
* Denotes category that monitors beginning 2011 and reports beginning 2012

• Electricity Generation if report CO2 year-round through Part 75
• Adipic Acid Production
• Aluminum Production
• Ammonia Manufacturing
• Cement Production
• HCFC-22 Production
• HFC-23 Destruction Processes that are not collocated with a HCFC-22 production facility and that destroy more than 

2.14 metric tons of HFC-23 per year
• Lime Manufacturing
• Nitric Acid Production
• Petrochemical Production           *Denotes category that monitors beginning 2011 and reports beginning 2012
• Petroleum Refineries Denotes category that monitors beginning 2011 and reports beginning 2012
• Phosphoric Acid Production
• Silicon Carbide Production
• Soda Ash Production
• Titanium Dioxide Production
• Municipal Solid Waste Landfills that generate CH4 equivalent to 25,000 metric tons CO2e or more
• Manure Management Systems that emit 25,000 metric tons CO2e or more
• *Underground Coal Mines that are subject to quarterly sampling by MSHA
• *Electrical transmission and distribution equipment use 
• *Geologic sequestration of carbon dioxide 
• *Electrical transmission and distribution equipment manufacture or refurbishment
• *Injection of carbon dioxide
• Denotes category that monitors beginning 2011 and reports beginning 2012 t monitors beginning 2011 and
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NSPS for GHGs from EGUs and 
Refineries

• These two sectors emit nearly 40 percent of the GHG pollution 
in the United States

• Natural-gas, oil-, and coal-fired electric generating units (EGUs)
– Proposal has been delayed, will develop a new schedule

• Refineries
– Propose regulations by December 15, 2011
– Finalize regulations by November 15, 2012
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EPA Resources to Assist States and Industry 

To ensure that GHG permitting runs smoothly for the larger sources that 
remain covered, EPA has provided the following: 

• Guidance on key GHG Permitting topics (BACT, Biomass, etc.) 
• White Papers on – utilities, refineries, cement, largeWhite Papers on utilities, refineries, cement, large 

commercial/industrial/institutional boilers, pulp and paper, iron and steel, nitric 
acid plants, and landfills

• Control Technology Clearinghouses – RACT/BACT/LAER, GHG Mitigation 
Strategies

• GHG Permitting Action Team – Primary and Secondary Contacts for each EPA 
Regional Office 

• GHG Training for States, Industry and Other Interested Stakeholders –
www.epa.gov/apti/broadcast2010.html#GHGTraining1210 

• EPA’s GHG permitting web site:   www.epa.gov/nsr/ghgpermitting – Contains links to 
all the above plus Q&A’s (3 posted; more likely), and EPA comment letters on 
proposed permits involving GHGs 
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EPA GHG Permitting Guidance

• Issued November 2010; technical correction posted March 
2011. 

• Demonstrates how to calculate CO2e-based emissions using g
global warming potential (GWP).

• Since there are no NAAQS or PSD increments for GHGs, GHG 
ambient modeling and monitoring data  is not required.

•     Explains that the PSD and Title V permitting requirements are 
generally no different for GHGs. 

•     Emphasizes the importance of developing a good record. 
• More information available at:  http://www.epa.gov/NSR/actions.html
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GHG Guidance:  Biomass

• Deferral Rule issued final on July 1, 2011

– 3-year deferral of PSD and Title V permitting requirements for CO2
i i f bi i t tiemissions from biogenic stationary sources 

– This includes CO2 emissions from the following:
• Combustion of wood, wood waste, agricultural materials
• Combustion of the biological portion of MSW and tire-derived fuel
• Combustion of biogas from landfills and wastewater treatment plants
• Fermentation at ethanol plants

• Link to the Rule:  http://www.epa.gov/nsr/actions.html#jul11
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GHG Guidance:  Biomass (cont.)

• Interim Biomass CO2 Guidance document
– Issued March 2011
– To be used when/if Deferral Rule not yet approved into States’ rules/SIP
– Guidance to help permitting authorities analyze whether burning biofuels 

for energy is GHG BACT by itself for its CO2 emissions from a bioenergy 
facility.  

– Would still be major for GHGs and go through BACT - need a numerical 
CO2e limit and operational limits requiring the burning of biomass

– Link to the guidance document: http://www.epa.gov/nsr/ghgdocs/bioenergyguidance.pdf
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GHG PAL

• One can get a PAL for GHGs using actual emissions under 40 CFR 
52.21(aa) but only on a mass basis not a CO2e basis.  The significance 
l l f b i ( t 75 000 t )level of zero on a mass basis (not 75,000 tpy).

•     More information available at:  http://www.epa.gov/nsr/ghgdocs/ghgissuepal.pdf
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First EPA-issued GHG permit

• EPA’s Region 9 issued a GHG PSD permit on October 18, 2011 
to the City of Palmdale, California for the Palmdale Hybrid 
Power Plant.  
– A new 570 MW natural gas-fired combined-cycle power plant 

with an integrated 50 MW solar-thermal plant
– Link to the permit: http://www.epa.gov/region9/air/permit/palmdale/palmdale-final-

permit-10-2011.pdf 

14

GHG Tailoring Rule

• Published Final in the Federal Register on June 3, 2010:
http://www.gpo.gov/fdsys/pkg/FR-2010-06-03/pdf/2010-11974.pdf#page=1

• The Light Duty Vehicle Rule essentially made GHGs regulated 
pollutants thus triggering PSD and Title V for stationary GHG-emittingpollutants thus triggering PSD and Title V for stationary GHG emitting 
sources, so Tailoring Rule tailors/raises existing PSD and Title V 
permitting thresholds

• GHG applicability based on both mass and CO2e emissions, resulting 
in a 2-part test for new sources and a 4-part test for modifications
– Whether CO2e emissions are over “regulated NSR pollutant” 

thresholds
– Whether mass emissions are over the PSD thresholds

15
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Tailoring Rule (cont.)

• Phase-in approach (3 phases):
– Step 1: January 2, 2011 – June 30, 2011

• Needed to be coming in for PSD for non-GHG
• 75,000 tpy CO2e PTE threshold

S 2– Step 2: July 1, 2011 – June 30, 2013
• Continue Step I sources/modifications plus other large GHG 

emission sources/modifications
• Can now be subject to PSD and Title V due to GHG emissions 

alone, so bring in more sources
• Thresholds

– New source:  100,000 tpy CO2e PTE and 100/250 mass
– Modification:  100,000 tpy CO2e PTE and 75,000 tpy CO2e 

net increase from change
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Tailoring Rule (cont.)
• Step 2 (cont.)

Title V:
• There will be some sources subject to Title V that have 

never been subject to permitting beforenever been subject to permitting before.
• These newly-subject Title V sources must apply for a 

permit by July 1, 2012.
• Threshold:  PTE of 100,000 tpy CO2e and 100 tpy mass 

basis
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Tailoring Rule (cont.)

• Step 3:
– To be completed by July, 2012
– To establish thresholds from July 2013 to April 2016To establish thresholds from July 2013 to April 2016
– May bring in additional sources, thresholds could stay the same or 

go as low as 50,000 tpy
– Potential Streamlining Techniques

• General permits
• Presumptive BACT
• Defining PTE for smaller sources

18
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More of Step 2 (of the Tailoring Rule) (cont.)

To watch for in Step 2:

F St 2 GHG l j If it difi th i ifiFor a Step 2 GHG-only major source:   If it modifies, the significance 
levels of non-GHG criteria pollutants do not apply unless the 
modification causes and increase of over 75,000 tpy CO2e.
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GHG BACT Analysis

• Is the normal 5-step “top down” case-by-case 
determination

• No less stringent than NSPS (upcoming for refineries 
d l t )and power plants)

• Currently focus on BACT options that reduce GHGs 
by improving energy efficiency
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GHG BACT Analysis (cont.)

• Numerical GHG emission limits should be set
- (e.g., in lb/MW-hr, tpy) ( g py)

• All GHG BACT decisions should be well documented 
in the permit record

• CO2 CEMS should be considered, but remember the 
other five GHGs
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GHG BACT – Step 1 – Identify All Available Controls

• Consider:
• Lower-emitting processes/designs
• Add-on controls, CCS is being developed, so:
• Energy efficiency measures

– New facility:  look at entire facility 
– Modification:  look at the modified emissions unit

• Clean fuels which reduce GHG emissions should be considered, but not if a change in 
primary fuel type would fundamentally redefine the source

• Consideration of a cleaner version of the primary fuel is not considered redefining the 
source in most cases (e.g., cleaner coal types)

• Consider IGCC for coal-fired power plants
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GHG BACT – Step 2 - Eliminate Technically Infeasible Options

• Carbon Capture and Storage:   may be eliminated if any of the 3 
components (capture, transport, and storage) working together are 
deemed technically infeasible

– e.g., no space available for CO2 capture equipment at an existing facility; right-of-
ways prevent building a pipeline or access to an existing pipeline; no access to 
suitable geologic reservoirs for sequestration or other storage options

23

GHG BACT – Step 3 – Ranking of Controls

• Ranking options include:
– Percent pollutant removed
– Emissions rate (input- or output-based)

Emissions reduction over time– Emissions reduction over time

• Ranking of control options should be based on total CO2e, rather than 
total mass or mass of the individual GHG

• For GHGs, try to rank control options based on output-based metrics to 
fully consider the thermal efficiency of the options

24
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GHG BACT – Step 4 – Economic, Energy and Environmental 
Impacts

• Can look at direct impacts in $/ton of pollutant removed (in COe)
– This will be much lower than for other pollutants due to the considerable difference in 

the volume of emissionsthe volume of emissions
– Existing methodology for calculating cost effectiveness is appropriate for GHGs

• Trade-offs between GHG and other pollutants
– When conducting BACT reviews for both GHG and non-GHG pollutants at a source, 

permitting authorities continue to have discretion to evaluate the trade-offs 
associated with decreasing one pollutant versus increasing another.
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GHG BACT – Step 4 – Economic, Energy and Environmental 
Impacts (cont.)

• Use of the Biomass Guidance document
– It is in GHG BACT Step 4 where one can use the guidance document to 

help analyze whether burning biofuel is itself BACT for GHGs (for its CO2help analyze whether burning biofuel is itself BACT for GHGs (for its CO2 
emissions while burning biofuels for energy) 

• CCS Costs:
– CCS will often be eliminated in Step 4 of a GHG BACT analysis based on 

cost (assuming it is not already eliminated earlier based on technical 
feasibility)
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GHG BACT – Step 5 – Selecting BACT

• Permitting authority is responsible to fully justify the BACT decision in the permit 
record 

• Should include a numerical GHG BACT limit
• Should focus on longer-term averages (30-day or 365-day rolling average)
• Permits can also include conditions requiring the use of an Environmental 

Management System (EMS) focusing on energy efficiency as part of that BACT 
analysis
– The ENERGY STAR program provides useful guidance on the elements of 

an energy management program

27
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EPA Comments on GHG Permits:

• To date, EPA has provided comments on sixteen proposed GHG PSD permits.
• Link to the permit comments: http://www.epa.gov/nsr/ghgcomment.html

• Include adequate support and explanation for form of GHG BACT emissions 
limit

– Numerical emissions limit, or design standard or some other type of 
requirement if numerical limit deemed infeasible

• Ensure practical enforceability, adequate compliance monitoring to measure 
emissions or efficiency over time (e.g., CO2 CEMS)

– Consideration of non-CO2 constituents – methane and N20 – for combustion sources
• Bottom line: documentation of GHG control considerations and BACT 

limits is important for a proper  permit record
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Useful links:

• EPA GHG Permitting Web Site: http://www.epa.gov/nsr/ghgpermitting.html

• EPA’s GHG Tailoring Rule: http://www.epa.gov/nsr/actions.html#may10 

EPA’ Bi BACT id• EPA’s Biomass BACT guidance:  http://www.epa.gov/nsr/ghgdocs/bioenergyguidance.pdf

• Biogenic CO2 Deferral Rule: http://www.epa.gov/nsr/actions.html#jul11
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Questions?
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Assurance over Voluntary                 
Greenhouse Gas Reporting

3 November 2011

Today’s agenda

► Business case for voluntary greenhouse 
gas (GHG) reporting and assurance

► Assurance fundamentals /                  
Accounting speak

Presentation title

► Tips for success
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Fresh insights from 300 global executives on 
climate change

In 2010, Ernst & Young released an 
analysis of a global survey Action 
amid uncertainty - the business 
response to climate change*. The 
survey was conducted among three 
hundred global corporate executives 
f 16 t i ith l t US$1

Presentation title

from 16 countries with a least US$1
billion in annual revenue.

Key findings include …

* Right click / “Open Hyperlink” to activate the link 
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Ernst & Young global survey results:
key findings
64% of respondents report their 
climate change data in a 
sustainability report, and nearly 
two-thirds of them have their 
data verified by an independent 
third party

36% are already working with their 
stakeholders to decrease the 
carbon in their supply chain and 
another 30% are at least 

Presentation title

discussing programs with their 
suppliers

Over 40% surveyed indicated 
they believe equity analysts are 
currently considering climate 
change-related factors in the 
valuation of their company. An 
additional 30% believe analysts 
will incorporate climate change 
factors within the next five years.
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Why are these companies voluntarily 
reporting GHG data?

Accuracy in monitoring, measuring and reporting the results of climate 
actions is becoming increasingly important to internal and external 
stakeholders because it helps in mitigating risk and recognizing 
opportunity.
Why now?
► Better public access to information

Presentation title

► Business customer expectations and competitor activities

► Greater engagement by the investment community

► Shifting consumer expectations

► Shifting employee expectations

► Mandatory reporting regulations
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Why obtain assurance if it is not mandatory?

► Increases credibility 
► Address stakeholder requests

► Increase scores with climate change or sustainability rating

► Mitigates reputational risk around reporting

► Example – CDP Carbon Performance Leadership Index

► Can help you improve your controls around reporting and increase 

Presentation title

p y p y p g
efficiencies

► Trending toward integrated reporting 

* In some cases, assurance is mandatory (e.g., California AB-32)
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What is verification and assurance?

► “The terms verification and assurance are both used to describe the process 
of checking climate data as well as related data collection and management 
systems.

► Verification is defined as a systematic, independent and documented process 
for the evaluation of climate data against a set of predefined criteria. Whilst 
assurance can be used in the same context, it describes the result i.e. the 
degree of confidence that is provided in the data through the process and the 

Presentation title

provision of an assurance opinion.”
- Carbon Disclosure Project Verification of climate data
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Example  of  a sustainability assurance journey

Project
phase

IFAC/AICPA/other 
assurance 
standard

Progress

Ex
te

rn
al

as
su

ra
nc

e Reasonable/
examination ► None ► GhG ► GhG ► GhG

► Water
► CSR 

report

Limited/review ► GhG ► Safety
► Water

► Safety
► Water
► Waste

► Remainder of 
sustainability 
report

► N/A

► Waste 
W t W t

Presentation title

In
te

rn
al

Au
di

t Readiness 
assessment

► Water
► Social
► Labor
► Safety
► Economic

► Waste 
► Social
► Labor
► Economic

► Social
► Labor
► Economic

► N/A ► N/A

2012 2013 2014 2015 2016

A five-year progress plan is useful from a budget perspective and to show continuous progress.

Audit objective

► The objective of an audit of GHG statements is to enable the auditor to 
express an opinion about whether the GHG statements are prepared, in all 
material respects, in accordance with an applicable assurance standard.

► The concept of materiality is that individual, or the aggregation of, errors, 
omissions and misrepresentations could affect a company’s GHG assertion 
and could thus influence data users' decisions.

Presentation title

and could thus influence data users  decisions. 
► Audits are performed in accordance with accounting standards to provide 

outcome consistency
► Audits are designed to provide reasonable assurance (not absolute 

assurance) that the GHG statements are not materially misstated.
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Audit opinion (1 of 2)

► Four types
► An unqualified opinion (clean) should be expressed when the auditor concludes 

that the GHG statements are presented fairly, in all material respects (or give a true 
and fair view) in accordance with the applicable reporting framework

► A qualified opinion should be expressed when the auditor concludes that 
misstatements, individually or in the aggregate, are material, but not pervasive, to 
the GHG statements; or is unable to obtain sufficient appropriate audit evidence on 
which to base the opinion but concludes that the possible effects on the GHG

Presentation title

which to base the opinion, but concludes that the possible effects on the GHG
statements of undetected misstatements, if any, could be material but not 
pervasive.

► An adverse opinion should be expressed when the auditor, having obtained 
sufficient appropriate evidence, concludes that misstatements, individually or in the 
aggregate, are both material and pervasive to the GHG statements.

► A disclaimer of opinion should be expressed when the possible effect of a 
limitation on scope is so material and pervasive that the auditor has been unable to 
obtain sufficient and appropriate audit evidence and, accordingly, is unable to 
express an opinion on the GHG statements.
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Audit opinion (2 of 32)

We have examined the accompanying Schedule of Total Scope 1 
and Scope 2 Greenhouse Gas Emissions for the year ended 
December 31, 2010 (the Schedule) that the Company calculated 
for its 2011 submittal to the Carbon Disclosure Project…

Presentation title11

In our opinion, the Company’s Schedule of Total Scope 1 and 
Scope 2 Greenhouse Gas Emissions for the year ended 
December 31, 2010 is fairly stated, in all material respects, based 
on the criteria disclosed in the Company’s Carbon Disclosure 
Project submissions for estimating these emissions. 

Calculate emissions in accordance with a recognized 
methodology (e.g., WRI Greenhouse Gas Protocol)

Make available evidence showing coverage for all possible 
sources within established boundaries

Tips for success 

Presentation title

Make available evidence supporting the calculations

Document procedures/processes addressing data 
accuracy

Recognize past audits and address findings
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Contact Information

► Colleen Webster, P.E.
Ernst & Young LLP
Americas Climate Change and Sustainability 
Reporting and Advisory Services
colleen.webster@ey.com
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Anthony (Tony) C. Sullivan, a partner in Barnes & Thornburg LLP’s Indianapolis, Indiana office,
concentrates on environmental law. His practice focuses primarily on air and water issues, but it
also covers virtually all areas of environmental law, including solid waste issues, Superfund
matters, underground storage tanks, and asbestos concerns.

Mr. Sullivan’s practice generally involves litigation, counseling, and negotiation. In addition to
appearing before federal courts, state courts, and administrative courts on behalf of his clients, he
has participated in numerous negotiating sessions with governmental agencies, taking the lead
role in finding creative solutions to satisfy all the parties concerned.

Mr. Sullivan has spoken extensively about environmental law and has published a variety of
articles. He regularly speaks on environmental law at various seminars, typically discussing
issues related to the Clean Air Act and Clean Water Act. He frequently publishes articles on
environmental law, and he participated extensively in developing a chapter describing
environmental law in Indiana which was included in Matthew Bender’s treatise entitled the
Environmental Law Practice Guide.

Mr. Sullivan received his B.S. from Purdue University in 1979. In 1989, he received his J.D.
magna cum laude from Indiana University School of Law–Bloomington, where he was an
associate member of the Indiana Law Journal.

Mr. Sullivan is an active member in the Indiana State Bar Association Environmental Law
Section, the Indianapolis Bar Association Environmental Law Section, the environment sections
of the Indiana Manufacturers Association and Indiana Chamber of Commerce. He is admitted to
practice in the state of Indiana, U.S. District Courts for the Northern and Southern Districts of
Indiana, and the U.S. Court of Appeals for the District of Columbia Circuit and the 7th Circuit.
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A&WMA Lake Michigan States Section
2011 Air Quality Management Conference

Air Regulatory Challenges: 
A Midwest Industry Perspective

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  This page may be freely copied and distributed if kept intact and the copyright notice appears.

This Barnes & Thornburg LLP publication should not be construed as legal advice or legal opinion on any specific facts or circumstances. The contents are intended for general informational purposes only, 
and you are urged to consult your own lawyer concerning your situation and any specific legal questions you may have, or address any questions concerning the foregoing to a Barnes & Thornburg attorney.
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Tony Sullivan
Barnes & Thornburg LLP
11 South Meridian Street
Indianapolis, Indiana  46204
(317) 231-7472
(317) 231-7433 (fax)
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Air Permitting Tips and Pitfalls

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Air Permitting Tips and Pitfalls

Meet with agency early and often

IDEM Policy

EPA?

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.
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Air Permitting Tips and Pitfalls

Use “Justifiable” Emission Factors

Test Data?

Margin for Safety

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.
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“Applicable” Emission Factors Where 
No Test Data

Air Permitting Tips and Pitfalls

Designate and Separate Confidential 
Business Information

Trade Secrets

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Competitive Secrets

Air Permitting Tips and Pitfalls

Address “Controversial” Issues

CO2/Greenhouse Gases

PM2 5

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

2.5

Fugitive Emissions
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Air Permitting Tips and Pitfalls

Accept “Reasonable” and “Proper” 
Emission Limits

Margin of Safety

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Justify

Comparison to Industry Sector

Air Permitting Tips and Pitfalls

Seek to avoid PSD/NSR

Don’t forget GHGs

Be ready to address SO2 and NO2

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.
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NAAQS

Air Permitting Tips and Pitfalls

Review, Review, and Review

Application, Draft Permit, Final Permit

Any Mishap Might Send You to Square 1

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Any Mishap Might Send You to Square 1
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Greenhouse Gas BACT

If triggered, might apply to:
CO2

Methane (CH4)
Nitrous Oxide (N2O)

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

( 2 )
Hydrofluorocarbons (HFC)
Perfluorocarbons (PFC)
Sulfur hexafluoride (SF6)
Other fluorinated gases, including NF3 and HFE

Greenhouse Gas BACT

Might need “limits”

Might apply to all GHGs, not just CO2

Might need monitoring

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Might need monitoring

Might need testing

Tactics for Litigation Defense

Enforcement of Violations

NSR

Interest Group Challenges

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Interest Group Challenges
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Tactics for Litigation Defense —
Enforcement

Information Requests
Answer legitimate questions honestly

If question is beyond scope, object clearly

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Requests for testing?

Qualify any ambiguities in answers

Minimize creation of new documents

Separate out CBI and privileged documents

Tactics for Litigation Defense —
Enforcement

Inspections
Allow entry

Assign contact person

A ti h tl b i fl

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Answer questions honestly, briefly

Do not provide excess information

Request copies to be viewed to determine CBI

Seek to provide documents after review, if 
possible

Tactics for Litigation Defense —
Enforcement

Notices of Violation
Best defense is good offense – make sure permit 
and support documents are accurate and clear
Meet with agency

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

g y
Present all mitigating circumstances

Weather?
Force Majeure?
Lack of harm?
Lack of clarity of requirement?
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Tactics for Litigation Defense —
Enforcement

Present corrective action
Change in procedures?

Change in responsibilities?

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
This page may be freely copied and distributed if kept 
intact and the copyright notice appears.

Change in technologies?

Do not make formal admission of guilt

Tactics for Litigation Defense — NSR

Confirm emission calculations
Confirm proper “test” for this time period
Confirm that changes “cause” increases

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
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Consider legal defenses
Statute of limitations/one time event
Approved by permit
Laches
Estoppel

Tactics for Litigation Defense —
Interest Groups

Confirm “standing”
Are they “injured”?

Confirm they are not “pre-empted”

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
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Other possible legal defenses
Non-participation in process
Improper forum
Laches
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Questions?

Tony Sullivan
tony.sullivan@btlaw.com

© 2011 Barnes & Thornburg LLP.  All Rights Reserved.  
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intact and the copyright notice appears.
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Boiler MACT
An Industry Perspectivey p

Pat Dennis
ADM

LM‐AWMA Air Conference
November 3, 2011

Overview of EPA recent actions affecting boilers
o EPA issued three rules that reduce emissions of hazardous air

pollutants (HAP) :
• NESHAP for Industrial, Commercial, and Institutional Boilers and

Process Heaters (Subpart DDDDD of part 63) (“Boiler MACT”)
Boilers at large (“major”) sources of HAP

• NESHAP for Area Sources: Industrial, Commercial, and Institutional
Boilers (Subpart JJJJJJ of part 63) (“Boiler Area Source Rule”)

Boilers at small (“area”) sources of HAPBoilers at small ( area ) sources of HAP
• Section 129 NSPS and Emission Guidelines for Commercial and

Industrial Solid Waste Incinerators (CISWI)
Boilers that burn solid waste at industrial and commercial
facilities

o EPA also issued a final rule that defines “solid waste”
• Necessary to determine whether a source must meet boiler

standards or an incinerator standard

Overview of EPA Actions
(Cont)

Schedule
• Proposals published in Federal Register on June 4, 2010
• Promulgations signed on February 21, 2011 (Court‐ordered)
• Published in Federal Register on March 21, 2011
• Effective Date: May 20, 2011

R id tiReconsideration
• Notice of reconsideration was published on March 21, 2011 with respect 

to certain aspects
• No schedule was presented

Stay
• On May 18, 2011, EPA delayed the effective date of the Boiler MACT

and CISWI pending reconsideration
• Boiler Area Source Rule was NOT stayed.
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Reconsideration

Many issues raised by Trade Associations, 
Industries and Sierra Club – No decision yet 
whether any of these issues will be granted 
reconsideration.

o EPA’s Schedule:
• Proposal (Signature) – October 31, 2011 (Now 
expected late November, will include NHSM rule)

• Public comment period – 45 days
• Final (Signature) – April 30, 2012

EPA’s Approach

• MACT Floor for existing sources – average
emission limitation achieved by the best performing
12 percent of the existing sources

• However, BMACT limits 5 surrogate pollutants and EPA 
established separate floors for each pollutant, i.e.established separate floors for each pollutant, i.e. 
pollutant by pollutant, looking at lowest emitting, not 
best performing sources

• The PM floor sources aren’t necessarily the same 
sources in the floor for CO, Hg, dioxin or HCl

• Extremely challenging for a boiler to meet all the limits 
simultaneously, <<6% do

Existing Unit Compliance with Final Standards

Existing Solid or Liquid Units
Of 1594 total units, 31 units comply without incurring costs.

Category Of 31 Units , Number 
that Comply without

Incurring Costs

Total Units Percentage of Total 
Units that Comply 

without Incurring C osts

6

Incurring Costs without Incurring C osts

Biomass
26 466 5.58%

Coal
2 544 0.37%

Process Gas
2 71 2.8%

Liquid
1 513 0.19%
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Example

ADM Boiler
187 mmbtu/hr, bubbling fluidized bed boiler fired 
on low sulfur coal with limestone injection and a 
baghouse

On EPA’s solid fuel fired boiler databaseOn EPA s solid fuel fired boiler database
• #1 cleanest for PM (set the new source floor)
• #3 cleanest for Hg (in the floor)
• #32 cleanest for HCl (in the floor)
Yet doesn’t meet dioxin limit and might have to 
shut down. 

Uber Boiler
• New source limits reflect the emissions control
achieved in practice by the best controlled similar
source             

• Establishing the new source limits on a pollutant by      
pollutant basis makes it nearly impossible for any onepollutant basis makes it nearly impossible for any one 
boiler to achieve compliance with all the limits 
simultaneously

• EPA’s impact analysis projected that no new solid fuel 
fired boilers would be built and hence there was no 
impact from the rule

• Hence the term Uber Boiler or Frankenboiler

BMACT Auto Analogy

Boiler MACT applied to cars would require:
• Seats 8 ‐ Honda Odyssey
• 0‐60 mph in less than 5 seconds ‐ Chevrolet Corvette
• Tows 10,000 lbs ‐ Ford F‐250 Super Duty
• 4WD and off‐road capability  ‐ Jeep Grand Cherokee
• 200,000 mile trouble‐free life ‐ Lexus GS‐350
• 50 mpg ‐ Toyota Prius
• Less than $20,000  ‐ Hyundai Sonata
Is that really achievable?
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Pros and Cons of Final Rule

Positives
‐Work Practice standards were retained for 
natural gas

k i d d i d f‐Work practice standards were imposed for 
startup and shutdowns
‐Some standards were made more reasonable
‐More flexible emission averaging provisions

Negatives
‐Natural gas equivalency limitations are extremely tight, 
e.g. 4 ppm H2S concentration
‐Some standards were tightened
‐no work practices for malfunction periods
‐No Health Based Emission Limit provisions were included 
in lieu of meeting threshold standardsin lieu of meeting threshold standards
‐10% Discount required for averaging
‐New Unit standards, other than Gas1, are not achievable
‐Standards for Dioxin/Furans are not achievable 
‐PM and O2 requirements including CEMS are impractical
‐Definitions of Energy Assessment and Energy Use 
Systems and Energy Audit requirements are questionable

Industry Major Issues
• Do “best performing” and “best controlled” mean 
lowest emission rate or highest % control efficiency?

• Did Congress intend for EPA to establish floors on a 
pollutant by pollutant basis?

• MACT standards are intended to be achievable
• Are final standards reflective of MACT on MACT?
• Capital Costs for compliance are projected to exceed 
$14.3 Billion

• Compliance time of 3 years will be much too short
• competition for resources with utilities can hamper 
efforts
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COMPARISON OF FINAL FEB 2011 BOILER MACT LIMITS 
TO JUNE 2010 PROPOSED BOILER MACT LIMITS

HAP/Fuel
Proposal Final Factor 

Better Proposal Final Factor 
Better Units

Existing Boilers New Boilers
Hg Biomass 0.9 4.6 5.1 0.2 3.5 17.5 lb/TBtu
PM Biomass 0.02 0.039 2.0 0.008 0.0011 0.1 lb/MMBtu
HCl Biomass 0.006 0.035 5.8 0.004 0.0022 0.6 lb/MMBtu

Hg Coal 3 4.6 1.5 2 3.5 1.8 lb/TBtu
PM Coal 0 02 0 039 2 0 0 001 0 0011 1 1 lb/MMBtPM Coal 0.02 0.039 2.0 0.001 0.0011 1.1 lb/MMBtu
HCl Coal 0.02 0.035 1.8 0.00006 0.0022 36.7 lb/MMBtu

Hg Oil 4 3.5 0.9 0.3 0.21 0.7 lb/TBtu
Hg Oil non-continental 4 0.78 0.2 0.3 0.78 2.6 lb/TBtu
PM Oil 0.004 0.0075 1.9 0.002 0.0013 0.7 lb/MMBtu
HCl Oil 0.0009 0.00033 0.4 0.0004 0.00033 0.8 lb/MMBtu

Hg Gas 2 0.2 13 65.0 0.2 7.9 39.5 lb/TBtu
PM Gas 2 0.05 0.043 0.9 0.003 0.0067 2.2 lb/MMBtu
HCl Gas 2 0.000003 0.0017 566.7 0.000003 0.0017 566.7 lb/MMBtu

Or clean gas 2 can opt in to 
Gas 1 work practice if: NA

Hg content <40 ug/m3

NA

Hg content <40 ug/m3
-

H2S content <4ppmv H2S content <4ppmv

-

CO Biomass stoker 560 490 0.9 560 160 0.3 ppm at 3%O2

CO Biomass FB 250 430 1.7 40 260 6.5
ppm at 3%O2

CO Biomass Dutch/ Suspension 1010 470 0.5 1010 470 0.5 ppm at 3%O2

CO Biomass Fuel Cell 270 690 2.6 270 470 1.7 ppm at 3%O2

CO Biomass Hybrid Suspension/ Grate NA 3500 NA NA 1500 NA
ppm at 3%O2

CO Coal pulverized 90 160 1.8 90 12 0.1
ppm at 3%O2

CO Coal stoker 50 270 5.4 7 6 0.9
ppm at 3%O2

COMPARISON OF FINAL FEB 2011 BOILER MACT LIMITS TO 
JUN 2010 PROPOSED BOILER MACT LIMITS (cont)

HAP/Fuel
Proposal Final Factor 

Better Proposal Final Factor 
Better Units

Existing Boilers New Boilers

ppm at 3%O2

CO Coal FB 30 82 2.7 30 18 0.6 ppm at 3%O2

CO Oil 1 10 10.0 1 3 3.0 ppm at 3%O2
CO Oil non-continental 1 160 160.0 1 51 51.0 ppm at 3%O2
CO Gas2 1 9 9.0 1 3 3.0 ppm at 3%O2

D/F Biomass stoker 0.004 0.005 1.3 0.00005 0.005 100.0
ng/dscm at 7%O2

D/F Biomass FB 0.02 0.02 1.0 0.007 0.02 2.9
ng/dscm at 7%O2

D/F Biomass Dutch/ Suspension 0.03 0.2 6.7 0.03 0.2 6.7
ng/dscm at 7%O2

D/F Biomass Fuel Cell 0.02 4 200.0 0.0005 0.003 6.0
ng/dscm at 7%O2

D/F Biomass Hybrid Suspension/Grate NA 0.2 NA NA 0.2 NA
ng/dscm at 7%O2

D/F Coal pulverized 0.004 0.004 1.0 0.002 0.003 1.5
ng/dscm at 7%O2

D/F Coal stoker 0.003 0.003 1.0 0.003 0.003 1.0
ng/dscm at 7%O2

D/F Coal FB 0.002 0.002 1.0 0.00003 0.002 66.7
ng/dscm at 7%O2

D/F Oil 0.002 4 2000.0 0.002 0.002 1.0
ng/dscm at 7%O2

D/F Gas2 0.009 0.08 8.9 0.009 0.08 8.9
ng/dscm at 7%O2

Reconsideration Issues Identified by EPA

• Boiler Major Source Rule
– Revision of dioxin emission limits or replacement with work practice 
standards
– Revisions to subcategories
– Work practice standards for boilers that use clean gases other than 
natural gasnatural gas
– Work practice standards for limited‐use boiler subcategory
– Changes to CO compliance demonstration requirements
• Boiler Area Source Rule
– GACT instead of MACT standards for biomass and oil‐fired boilers
– Applicability of Title V permitting requirements
• CISWI Rule
– Emission limits for ERUs
– Flexibility in fuel switching
– Revision of definition of cyclonic burn barrels
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Additional Issues Raised by Industry
• Boiler Major Source Rule
– TSM emission limit as an alternative to PM emission limit
– Removal of PM CEMS requirement for some types of units
– Creation of additional subcategories (e.g., new category for non‐drying 
suspension burners; separate subcategories for light and heavy liquid fuel 
units)
– Separate PM emission limits for each subcategory
– CEMS‐based emission limits for CO as an alternative
• Boiler Area Source Rule• Boiler Area Source Rule
– Compliance period for tune‐ups
– Subcategory for seasonal boilers
• CISWI Rule
– Subcategorization of ERUs (Energy Recovery Units)
– Revision of CO monitoring requirements during startup and shutdown 
periods
– Affirmative defense provisions
– Restoration of “contained gaseous material” definition
– Applicability to foundry sand thermal reclamation units and chemical 
recovery units

PM‐CEMs Logistics
• Required for solid fuel boilers >250 mmbtu/hr
• Instrument cost ~$85G
• Certification requires 5 stack tests @ 3 different loading 

ranges, cost ~ $50G, use of paired trains is recommended
• Use of multiple fuels can greatly complicate certification
• Certification must wait until all controls are installed
• ADM has 19 boilers requiring PM‐CEMs, most burning 

different coals, some biomass, some TDF
• At 20 test runs per boiler, a total of 380 test runs must be 

performed, 760 if paired trains are used
• Unclear whether instrument accuracy is sufficient for the 

task, i.e. potential for many false excedances exists

Reconsideration Outcome

• Lower PM limits for coal?
• More reasonable limits for biomass?
• Broader definition of biomass?
• Work Practice Standards for Dioxin/Furans?
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CISWI Issues
• Contained gaseous material definition – could make pipeline gases 

solid waste but EPA intends to correct
• No exemption for startup & shutdown
• No work practice standards for malfunctions
• Sources remain subject to CISWI until 6 months after ceasing to 

burn waste
• Homogeneous waste definition unclear
• Waste coal‐burning units not well characterized
• Database errors – some top performing units did not burn waste
• PM CEMs shouldn’t be required
• Subcategorization of ERUs beyond biomass, coal and liquid/gas
• Achievability of Limits

NHSM Issues
• Material transferred to a 3rd party for use as fuel becomes waste. If it 

remains under the control of generator, it is not “discarded”.
• Process by which discarded materials may be “processed” into non‐waste 

fuels is impractical and fraught with uncertainty
• Legitimacy criteria for determining whether a material is a fuel, ingredient 

or waste are imprecise and pose major obstacles to the legitimate use of 
materials

• Reclamation of materials e.g. foundry sand should not be subject to CISWI
• Waste coal can be either a waste or a fuel depending illogically, on where 

it comes from
• The rule arbitrarily deals with treated seed and other biomass materials
• Concept of “Comparable Contaminants” is vague, overly stringent and will 

rule out use of many valuable alternative fuels. More flexibility is required

Area Source Issues

• O2 monitoring requirement is impractical
• CO monitoring should be allowed as an 
alternative

• Energy Assessment coverage is overly broadEnergy Assessment coverage is overly broad 
and inconsistent

• Testing every 3 years is unnecessarily stringent 
for smaller boilers

• Emission averaging should be allowed w/o 
10% discount factor
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